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other words, if our contention on the cross-appeal as to

the tax proper is sustained, then, of course, the claim of

the State of California as to the penalty and interest on

the tax will likewise fail. This brief is therefore written

on the assumption, for the sake of argument only, that

the claim of the State of California for the tax proper

is vaHd and was correctly allowed by the lower court.

It is appellee's contention that the lower court properly

disallowed the claim for penalty and that the State of

California is not entitled to interest on its tax claim, at

least until after the principal of all claims has first been

paid in full. In fact, it is our contention that there is no

right whatever to interest on this tax claim.

I.

The State Is Not Entitled to Allowance of Its Claim

for the Penalty Which Accrued After the Ap-

pointment of the Receiver on Taxes Assessed and

Levied Prior to the Appointment.

The general rule is that the status of a claim against

property in the hands of a receiver is fixed as at the time

of the appointment of the receiver.

Vol. 1, Clark on Receivers (2d Ed.), p. 915.

The receiver herein was appointed on May 8, 1931.

The tax involved was for the quarter of the calendar year

ending March 31, 1931. No penalty accrued under the

statute until May 15, 1931. Therefore, at the time of

the appointment of the receiver the only claim which the

State of California had, if any, was for the amount of the

alleged tax proper.
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The question here, therefore, does not involve a tax

and ])enalty both of which had accured at the time of the

appointment of the receiver, nor a tax and penalty both

of w^iich accrued subsequent to the appointment of the

receiver. The question here is as to penalty which it is

claimed accrued subsequent to the appointment of the

receiver on a tax, however, accrued prior to the appoint-

ment.

It should be noted that the tax involved here is not a

property tax, but is an excise or privilege tax.

Pauley, Receiver, v. State of California, 75 Fed.

(2d) 120.

In view of the apparent weight which appellant at-

taches to numerous cases cited in its brief, we believe the

foregoing points are important. In none of the cases upon

which appellant relies do we find that any cjuestion was

raised or discussed by the court as to the distinction be-

tween a penalty accruing subsequent to the appointment of

receiver on a prior accrued tax, and a penalty either ac-

crued prior to the appointment or accrued subsequent to

the appointment on a subsequent accrued tax.

First National Bank of Houston, Texas, v. Ewing, 103

Fed. 168, cited by appellant, is not in point, and to our

mind not of great persuasive force on the question in-

volved here for several reasons. The tax involved was a

state and city /Property tax. The dispute was between a

person who had purcliased the ])roperty of the receivershi])

estate and the estate itself. The question was whether,

by reason of a decree under which the juuxhase was made,

which provided that the ])urchaser should take title free

from all claims, exce])t certain enumerated ones (not in-
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eluding tax liens), the taxes whieh had become a Hen on

the property should be paid by the purchaser or by the re-

ceivership estate. The court held that the purchaser was

entitled to take the property free of tax liens and that,

therefore, the receivership estate should pay the taxes, in-

cluding interest and penalties. It is true that included

among the penalties was probably a penalty which accrued

subsequent to the receivership on a prior tax. However,

most of the taxes involved were taxes which accrued sub-

sequent to the appointment of the receiver and most of the

penalties were penalties on such taxes. No one raised the

point as to whether the penalty, if any, on the tax accrued

prior to the receivership should be treated differently than

the other penalties involved, and the case was decided on

the broad principles involved without the distinction being

raised or considered by the court.

Coy V. Title Giiarantee and Trust Co., 220 Fed. 90,

cited by appellant is not in point. The same is true of

Coy V. Title Guarantee and Trust Co., 212 Fed. 520, cited

by appellant. Neither the last mentioned case, which was

in the District Court, nor the case on appeal before the

Circuit Court of Appeals for the Ninth Circuit in any way

involve any penalty accruing on taxes assessed prior to the

receivership. In other words, the tax which was involved

was a tax (and incidentally a property tax) assessed during

the receivership, and the penalty allowed was a penalty for

nonpayment by the receiver of taxes which had been as-

sessed against him. Incidentally, the court in Coy v. Title

Guarantee and Trust Co., 220 Fed. 90, distinguished the

case from that of United States v. Whitridge, 231 U. S.

144, in which latter case it was held that a receiver was

not liable for the excise or privilege tax therein involved.
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Bright v. State of Arkansas, 249 Fed. 950, cited by ap-

pellant did involve an annual franchise tax or privilege

tax, payable "on or before Aug-ust 10". The receivers

were appointed July 14, 1914, before the tax for that year

became payable, and the petition was for order of pay-

ment of the franchise taxes for the years 1914 and 1915.

It is quite clear that the court treated these taxes as taxes

which accrued during the receivership, and therefore

allowed the penalties because of nonpayment by the re-

ceiver. In fact, the court cites the case of Coy v. Title

Guarantee and Trust Co., supra, and points out on page

952 that it had been held ".
. . that courts of equity,

operating the property . . . ought to direct the pay-

ment by their receivers of such taxes as would have ac-

crued during the time the receivers zvere actually operating

the property/' Again on page 952 the court says : "The

conclusion is that the receivers . . . should be directed

. . . to pay such taxes as accrue while they are operat-

ing the property.'' (The italics are ours.)

Bright v. State of Arkansas, 249 Fed. 953, cited by ap-

pellant, involved real property taxes, part of which were

for the period prior to the receivership, and part of which

were for the period subsequent to the appointment of the

receiver, and which real property taxes constituted a lien.

The court apparently allowed all of the penalties, but the

question as to w^hether there should be a distinction be-

tween the penalties on prior accrued taxes and on taxes

accruing during the receivership was not raised or dis-

cussed by the court.

The case of Spencer v. Babylon R. R. Co., 250 Fed. 24,

cited by appellant, involved a rather complicated situation,

including restraining orders against the tax authorities.
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The taxes originally involved were apparently those for

1910, 1911, 1912, 1913 and 1914. The receiver had been

appointed on January 20, 1911, so that most of the taxes

involved were assessed during the receivership. Further-

more, it appears to us, after a careful reading of the case,

that the taxes for 1910 and 1911 were, in fact, paid by

the defendant company as a condition to one of the re-

straining orders, so that only taxes assessed during the

receivership appear to have been actually involved.

The case of McFarland v. Hurley, 286 Fed. 365, cited

by appellant, would appear to be somewhat in point if the

tax there involved actually accrued prior to the receiver-

ship and if a penalty was involved. While appellant in its

brief states that there was involved a liability for "penal-

ties", it appears that no penalties were involved. The

statute did provide for interest and attorneys fees, and the

court did quote from the cases mentioned by appellant on

page 12 of its brief. These cases we have already dis-

cussed and distinguished.

The case of Gray v. Logan Co., 54 Pac. 485 (Okla.)

cited by appellant is not in point, for the reason that it in-

volved a property tax, and for the reason that both the tax

and the penalty in question accrued during the receivership.

The case of Northern Finance Corp. v. Byrnes, 5 Fed.

(2d) 11, involved the reverse situation. In other words,

it involved taxes and penalties which accrued prior to the

appointment of the receiver.

Board of Commissioners of Sweetwater Co. v. Ber-

nardin, 74 Fed. (2d) 809, in spite of what is said in appel-

lant's brief at page 15, was not treated by the court as

involving a "penalty". The statute provided that after a
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delinquency the taxes should "draw interest at a certain

rate. While it is true that the claim filed (see 74 Fed.

(2d) 811) contained various headings, and that one of

these was "Interest and Penalties", under this latter head-

ing there were only listed various items of "interest".

The court arrived at its decision after setting out rather

fully the rules that apply to the payment of interest on

claims against receivership estates, and in fact many of the

cases cited in the footnote to the decision on pages 814 and

815 do not even involve any taxes or penalties on taxes,

but do relate to the question of interest on claims.

The distinction which we urge as to a penalty accruing

after the appointment of a receiver on a tax assessed and

levied prior to the appointment, we believe, is well taken

in law and on principle.

It is, of course, well settled that a claimant may assert

a claim for whatever is due him at the time of the appoint-

ment of a receiver. In the case of taxes, this would, of

course, include both taxes and penalties which had accrued

at the time of the appointment of the receiver. This was

the case in Northern Finance Corp. v. Byrnes, supra,

cited by appellant, and is true of some of the penalties

involved in some of the other cases cited by appellant.

As to taxes and penalties thereon, both accruing after

the appointment of the receiver, such taxes and |)enalties

are properly allowed on the theory that they are an ex-

pense of administration. This is ])ointed out in numerous

cases, including among others the Board of Commission-

ers, Sweetzvater Co. v. Bernardin, supra, cited by aj^pel-

lant. In other words, as we understand the language in

the cases to the general effect that a receivcrslii]) estate
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should bear the same tax burdens as are imposed on per-

sons generally, this means that a receiver should not be

permitted to use property or carry on a business without

paying the usual taxes assessed against other persons

using property and carrying on a similar business. For

this reason, taxes assessed during the receivership are

allowed as an expense of administration and penalties on

such taxes are similarly allowed, because of the failure of

the receiver to pay when due taxes assessed against him or

assessed on property in his hands during the receivership.

The two cases of Coy v. Title Guarantee and Trust Co.,

supra, and the cases of Bright v. State of Arkansas, 249

Fed. 950, supra, and Gray v. Logan Co., supra, and prob-

ably the case of Spencer v. Babylon R. R. Co., supra, cited

by appellant, involved such taxes and penalties, both accru-

ing during the receivership. Most, at least, of the taxes

involved in the case of First National Bank of Houston,

Texas v. Ewing, supra, and part of the taxes involved in

Bright v. State of Arkansas, 249 Fed. 953, supra, and

most, if not all, of the taxes involved in the case of Spen-

cer V. Babylon R. R. Co., supra, were taxes assessed dur-

ing the receivership, and therefore involved penalties on

such taxes.

As we have pointed out, the tax involved here is an ex-

cise, privilege or occupation tax. While some cases, in-

cluding the case of United States v. Whitridge, supra,

have held that a receiver is not liable for such taxes accru-

ing during the receivership, we do not find it necessary to

make any such contention here. In fact, the receiver has

been paying the tax assessed and levied during the re-

ceivership on distribution of motor fuel made by the re-
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ceiver during the receivcrshi]). What we do contend is

that the receivershi]) estate should not be burdened with

the penalty on this privilege or occupation tax, which pen-

alty had not accrued at the time of the appointment of the

receiver. Such a penalty cannot by any stretch of the

imagination be considered an expense of administration,

for it in no way relates to the business being carried on

by the receiver; nor is it a property tax on any property

being used by the receiver in carrying on the business.

The tax proper was assessed and levied for the privilege,

exercised and enjoyed by the defendant corporation, of

distributing motor fuel prior to the receivership.

Appellant in its brief states that the general rule is that

a penalty is a part of the taxes. We find that the juris-

dictions are divided on this question, and while it is held

in some jurisdictions as contended by appellant, in others

it has been held that the penalty is not a part of the taxes

but is merely a method of enforcing its payment (61 C. J.

p. 1485). We submit that the latter view is more strictly

in accord with the actual purpose of a penalty.

The case of McCormick v. Puritan Coal & Mining Co.,

Inc., 41 Fed. (2d) 21v3, which appellant cites as supporting

our contention did not base its decision entirely on the two

cases of Coy v. Title Guarantee and Trnst Co., and

Thomas 7'. Western Car Co., referred to on page 17 of ap-

pellant's brief, but cited numerous other cases in support

of its decision. We are frank to say, however, that even

in the case of McCormick v. Puritan Coal & Minincj Co.,



—12—

hic, supra, the court did not discuss or consider the

particular distinction which we advance here. In fact,

so far as we are aware, in no case cited by appellant, or

in any other case which we have been able -to find, has the

particular status of a penalty on a privilege or occupation

tax, such as the one involved here, which penalty accrued

after the appointment of the receiver on a tax accrued

prior to the appointment of the receiver, been consciously

considered by the court.

A property tax is not involved here, but we are ready

to concede that there is probably a sound basis in the mat-

ter of property taxes for permitting penalties (even on

prior accrued taxes) to be recovered from the receivership

estate. In fact, most of the cases cited by appellant in-

volve property taxes. The basis for allowing such penal-

ties on property taxes would appear to us to lie in the fact

that the tax is a direct tax on property and where the

property which is the subject of such tax, and the lien

imposed by such tax, is still in the hands of the receiver-

ship estate, that mere fact should not deprive the local

tax authorities of their right to look to the property for

the tax and penalty imposed on such property. It would

be otherwise we think, however, if the property involved

did not pass into the hands of the receiver. In other

words, if a corporation had disposed, for instance, of its

real property before the appointment of a receiver for

such corporation, and without having paid the taxes on

such property, then we doubt whether the receivership

estate should be looked to for any penalty on such unpaid
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taxes, if in fact the receivership estate could be looked to

for the payment of the taxes at all.

We submit that the rule should be sustantially as fol-

lows : That as to valid taxes and the penalties thereon,

both accrued prior to receivership, these should be allowed

as a valid claim existing at the time of the appointment of

the receiver ; that as to taxes accrued during- the receiver-

ship and the penalties thereon for nonpayment by the re-

ceiver, these should be allowed in proi)er cases as an ex-

pense of administration; that in the case of a privilege or

occupation tax, such as that involved here, any valid tax

accrued prior to the appointment of receiver and penalty

thereon accrued prior to appointment of receiver should be

allowed as a valid claim existing at the time of the ap-

pointment of the receiver, but that any penalty for non-

payment of such privilege or occupation tax which penalty

had not accrued at the time of the appointment of the re-

ceiver should not be allowed either as a claim existing at

the time of appointment or as an expense of administra-

tion or otherwise. As to a property tax, such property

should, perhaps, be subject generally to whatever tax bur-

dens, including penalties, are imposed on such ]:)roperty,

regardless of such ])r()perty coming into (^r being in the

hands of a receiver.

We most earnestly contend that this receivership should

not be burdened with a penalty which liad not accrued at

the time of the appointment of recei\er on a tax levied for

a i)rivilege exercised and an occupation carried on by the

defendant corporation prior to receivership.
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II.

The State Is Not Entitled to Receive Interest on Its

Tax Claim, and There Was, Therefore, No Error

Prejudicial to the State in the Holding of the

Lower Court That the State Is Not Entitled to

Interest Unless and Until Ail Creditors Are Paid

in Full and There Is an Excess of Assets From
Which Interest Payments May Be Made.

Appellant states, in effect, that the District Court

treated the tax claim as being a claim of interest bearing

quality. While the lower court did not expressly order

that the State should receive interest at all, the lower court

did order that the State should not receive interest unless

and until all creditors were first paid in full. Perhaps,

by implication, that amounts to an order, that after all

creditors are paid in full the State should receive interest

on its claim. If so, we believe that the lower court was

in error, but that error is not prejudicial to the State. In

other words, we do not believe the State is entitled to re-

ceive any interest whatever on this claim.

In the first place, the claim [Tr. pp. 5 et seq.] did not

ask for any interest. The claim was for principal and

penalty only. The same thing is true of petition for order

to show cause [Tr. pp. 9-10], and the order to show cause

[Tr. pp. 11-12]. In the second place, it is our contention

that the statute involved (chapter 267 Cal. Stats. 1923,

as amended) did not provide for any interest on this tax,

and therefore, as a matter of law, the State is not entitled

to any interest.

It must be remembered that we are dealing with the

statute as it existed prior to the 1931 amendments. Sec-

tion 4 of the act provided for the 10% penalty, but did not
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provide for any interest. That part of section 4 which

is material is as follows

:

'\
. . The amount of such license tax becoming

due during- each such quarter shall be paid within

thirty-five days after the end of the quarter for which

the same is due, and if not paid prior thereto shall

become delinquent at five o'clock P. M. on the forty-

fifth day after the end of such quarter, and ten per

cent penalty shall be added thereto for delincfuency/'

Cal Stats. 1925, p. 659.

Section 9 of the act does provide that if the distributor

shall fail, neglect or refuse to file the reports, the State

Board shall make a statement and determine and fix the

amount of the tax and

''shall add to the amount of such license tax a penalty

of twenty-five per cent thereof, and shall dehver such

statement to the State Controller who shall proceed to

collect the amount of such license tax with the penalty

added thereto, together with interest on the whole

thereof at the rate of seven per cent per annum from

the date upon which such statement should have been

filed, together with any penalty for delinquent pay-

ment that may have accrued by reason of section 4 of

this act. . . .".

Cal. Stats. 1929, p. 113.

A clear distinction is thus made between the case of de-

linquent payment and the case of the failure of the dis-

tributor to file the statement. We are not concerned here

with the situation covered by section 9 involving the fail-

ure of the distributor to file the necessary statement or

report. We are concerned here only with the question of

delinquent payment, and the sole provision in the act relat-
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ing thereto is for the ten per cent penahy, for which the

State filed its claim. In other words, it is our contention

that the statute only provides for interest where the state-

ment has not been filed by the distributor, and in that case

the interest runs ''from the date upon which such state-

ment should have been filed."

While it has been held by the United States Supreme

Court that, independently of statute, interest as a penalty

is recoverable on taxes due the United States, the State

Courts, on the other hand, have held that interest is not

recoverable on delinquent taxes due the State, or a political

subdivision thereof, unless it is expressly so provided by

statute.

61 C./. p. 1515.

This is the rule in California and elsewhere.

People V. Cent. R. R. Co., 105 Cal. 576;

People V. M. P. C. R. R. Co., 68 Cal. 551

;

Lake County v. S. B. Q. M. Co., 66 Cal. 17:

People V. Gold etc Tel. Co., 98 N. Y. 67;

Knudtson v. Citiz. etc. Bank (S. D.), 251 N. W.
810;

Dougherty V. McAlpine, 1 Cal. (unrep.) 370;

Commomvealth v. Walker, 246 Ky. 679; 55 S. W.
(2d) 914.

Numerous other cases are cited in the note to the article

in 61 C. J., at page 1515, referred to supra. In some of

these cases it is also pointed out that the fact that the

statute imposes a penalty for delinquency excludes the idea

that the taxpayer is liable for interest in addition to the

penalty.
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In People v. Cent. Pac. R. R. Co., supra, the court said

on pages 594-595

:

'The court erred in allowing plaintifiF interest on

the amount of the taxes. Section 3668 of the Po-

litical Code provides that, if the taxes are not paid

on the last Monday in December in each year, five

per cent shall be added to the principal sum and

paid by the delinquent. This is the only penalty

given by the statute, but the court has included in

its judgment not only this penalty, but also interest

upon the principal sum from the date of the delin-

quency at seven per cent per annum. Taxes do not

bear interest unless it is expressly given by statute

(Cooley on Taxation, 2d ed., 17) ; and the provision

in section 3803 for interest upon a certain class of

taxes is indicative of an intention upon the part of

the legislature to exclude all other classes."

In the case of People v. M. P. C. R. R. Co., supra, the

court said on pages 553-554:

'Tn all of these provisions, as is seen, nothing

is said about interest, and it is not claimed for appel-

lant that they authorize the collection of interest.

But it is urged that under section 3803 of the same

code, interest at the rate of two per cent per month

on certain delinquent taxes may be collected, and that

section should be construed to apply to taxes such as

are sued for in this action.

''We are satisfied that the section cannot be so

construed. It refers only to the delinquent taxes

mentioned in the sections immediately preceding it,

and has no application to other taxes than those so

mentioned. (Harper v. Rowe, 53 Cal. 236; Lake

County v. Sulphur Bank Q. M. Co., 66 Cal. 17.)



—18—

''If it had been intended that interest should be

collected on all taxes which the controller might sue

for *and recover, the complaint, formulated by the

legislature for their collection, would, in our opinion,

have demanded judgment for that interest, as well

as for the 'five per cent for non-payment'."

In the case of Perry v. Washburn, 20 Cal. 318, court

said at page 350:

"A debt is a sum of money due by contract, ex-

press or implied. A tax is a charge upon persons

or property to raise money for public purposes. It

is not founded upon contract; it does not establish

the relation of debtor and creditor between the tax-

payer and State; it does not draw interest; it is not

the subject of judgment; and it is not liable to

set-ofif."

In the case of Dougherty v. McAlpine, supra, the

court said on page 370:

"Taxes do not draw interest, unless there is some

special statutory provision authorizing it: Perry

V. Washburn, 20 Cal. 350. There is no difference

in this respect between general taxation, and that

species of public burdens or taxes known by the

name assessments. They are not embraced in the

terms of the general statute of this state upon the

subject of interest. Our attention has not been

called to any provisions requiring the payment of

interest. The judgment is, therefore, erroneous in

giving interest and must in this particular be

modified."

Since the statute involved here does not provide for in-

terest in the case of mere delinquency of payment, the



—19—

State is not entitled to interest on its claim for this tax.

Certainly it can recover no more under its claim against

the receivership estate than it could recover from the tax-

payer. Furthermore, as we have already pointed out, the

State did not present its claim as an interest bearing-

claim.

We also point out that in addition to the fact that the

claim was not presented as an interest bearing claim, the

appellant permitted more than four years to elapse before

pressing its claim. In other words, although a claim was

filed in May, 1931, for the tax proper and the penalty

[Tr. pp. 5-8], and was disallowed both by the receiver

and the court as to the penalty in August, 1931 fTr.

p. 15], the State of Cahfornia took no steps to press its

claim until it filed its petition for order to show cause in

July, 1935 [Tr. pp. 9-10]. Even at that time, the State

of California did not ask by its petition for interest. We
submit that the receivership estate should not be bur-

dened wnth this several years* accrual of interest, under

the circumstances.

Conclusion.

We urge that those portions of the order of the Dis-

trict Court from which the State of California has taken

its appeal be affirmed and that in affirming its order this

court interpret said order as not providing for the pay-

ment of any interest whatever, even after other creditors

are paid.

Respectfully submitted,

Bradner and Weil,

By Jerold E. Weil,

Attorneys for Appellee.




